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Commission Regulation (EU) No 316/2014 of 21 March 2014 on the
application of Article 101(3) of the Treaty on the Functioning of the European
Union to categories of technology transfer agreements, TTBER, Article 5 (1) a

Article 5
Excluded restrictions

1. The exemption provided for in Article 2 shall not apply to any of the
following obligations contained in technology transfer agreements:

any direct or indirect obligation on a party not to challenge the validity of

b) intellectual property rights which the other party holds in the Union, without

prejudice to the possibility, in the case of an exclusive licence, of providing for

termination of the technology transfer agreement in the event that the licensee
challenges the validity of any of the licensed technology rights.
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LLDTETE ) 5 22 BRE 24 B (S F<RHsERE L1056 101 4656 3 Fnt
S T (A S B 3E FE ) BB A 1217/2010 2 4441) 85— 4458 — 2 u T v
AT 404k

g ﬁ]/ : Commission Regulation (EU) No 316/2014 of 21 March 2014 on the

application of Article 101(3) of the Treaty on the Functioning of the European
Union to categories of technology transfer agreements, TTBER

(j) ‘relevant product market’ means the market for the contract products and their
substitutes, that is to say all those products which are regarded as interchangeable or
substitutable by the buyer, by reason of the products’ characteristics, their prices and
their intended use;

‘relevant technology market” means the market for the licensed technology
k) rights and their substitutes, that is to say all those technology rights which are
regarded as interchangeable or substitutable by the licensee, by reason of the
technology rights’ characteristics, the royalties payable in respect of those rights
and their intended use;
‘relevant geographic market’ means the area in which the undertakings
1) concerned are involved in the supply of and demand for products or the licensing of
technology rights, in which the conditions of competition are sufficiently
homogeneous and which can be distinguished from neighbouring areas because the
conditions of competition are appreciably different in those areas;
‘relevant market’ means the combination of the relevant product or
m) technology market with the relevant geographic market;

R LIE I B P T 27 SRAEHT 5, A 7% Guidelines on the

application of Article 101 of the Treaty on the Functioning of the European Union
to technology transfer agreements, % 19 L P :

2.3.  Market definition

19.The Commission's approach to defining the relevant market is laid down in its
Notice on the definition of the relevant market for the purposes of Community
competition law (24). These guidelines only address aspects of market definition that
are of particular importance in the field of technology rights licensing.

20.Technology is an input, which is integrated either into a product or a
production process. Technology right licensing can therefore affect competition both
upstream in input markets and downstream in output markets. For instance, an
agreement between two parties which sell competing products downstream and which
also cross license technology rights relating to the production of these products
upstream may restrict competition on the downstream goods or services market
concerned. The cross licensing may also restrict competition on the upstream market
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for technology and possibly also on other upstream input markets. For the purposes of
assessing the competitive effects of licence agreements it may therefore be necessary
to define the relevant product market(s) as well as the relevant technology market(s)
(25).

21.The relevant product market comprises the contract products (incorporating
the licensed technology) and products which are regarded by the buyers as
interchangeable with or substitutable for the contract products, by reason of the
products' characteristics, their prices and their intended use. Contract products can be
part of a final and/or an intermediate product market.

22.The relevant technology markets consist of the licensed technology rights and
its substitutes, that is to say, other technologies which are regarded by the licensees as
interchangeable with or substitutable for the licensed technology rights, by reason of
the technologies' characteristics, their royalties and their intended use. Starting from
the technology which is marketed by the licensor, it is necessary to identify those
other technologies to which licensees could switch in response to a small but
permanent increase in relative prices, that is to say, to the royalties. An alternative
approach is to look at the market for products incorporating the licensed technology
rights (cf. point (25) below).

23.The term ‘relevant market’ used in Article 3 of the TTBER and defined in
Article 1(1)(m) refers to the relevant product market and the relevant technology
market in both their product and geographic dimension.

24.The ‘relevant geographic market’ is defined in Article 1(1)(1) of the TTBER
and comprises the area in which the undertakings concerned are involved in the
supply of and demand for products or the licensing of technology, in which the
conditions of competition are sufficiently homogeneous and which can be
distinguished from neighbouring areas because the conditions of competition are
appreciably different in those areas The geographic market of the relevant technology
market(s) can differ from the geographic market of the relevant product market(s).

26.Some licence agreements may affect competition in innovation. In analysing
such effects, however, the Commission will normally confine itself to examining the
impact of the agreement on competition within existing product and technology
markets (27). Competition on such markets may be affected by agreements that delay
the introduction of improved products or new products that over time will replace
existing products. In such cases innovation is a source of potential competition which
must be taken into account when assessing the impact of the agreement on product
markets and technology markets. In a limited number of cases, however, it may be
useful and necessary to also analyse the effects on competition in innovation
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separately. This is particularly the case where the agreement affects innovation aiming
at creating new products and where it is possible at an early stage to identify research
and development poles (28). In such cases it can be analysed whether after the
agreement there will be a sufficient number of competing research and development
poles left for effective competition in innovation to be maintained.
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IAER, SIS H MR 2R i1 2014 ST 1 (EOREAL P SGE KRR BRIz 1T 4%
2115 316/2014 5 2501) 28 8 2B L PR SGE HI MR IE AT 26 2> (1 FiE )
55 25 B, UL TS AT DA B2k AR SRR i AR R B0 S I i B, Sk I
WRAH SBT3 (K043 B0 A

Y5 : Commission Regulation (EU) No 316/2014 of 21 March 2014 on the
application of Article 101(3) of the Treaty on the Functioning of the European
Union to categories of technology transfer agreements, TTBER

Article 8
Application of the market-share thresholds
For the purposes of applying the market-share thresholds laid down in Article 3
the following rules shall apply:
the market share shall be calculated on the basis of market sales value data; if
a) market sales value data are not available, estimates based on other reliable market

information, including market sales volumes, may be used to establish the market
share of the undertaking concerned;
the market share shall be calculated on the basis of data relating to the
b) preceding calendar year;
the market share held by the undertakings referred to in point (e) of the second
c) subparagraph of Article 1(2) shall be apportioned equally to each undertaking
having the rights or the powers listed in point (a) of the second subparagraph of
Article 1(2);
the market share of a licensor on a relevant market for the licensed technology
d) rights shall be calculated on the basis of the presence of the licensed technology
rights on the relevant market(s) (that is the product market(s) and the geographic
market(s)) where the contract products are sold, that is on the basis of the sales data
relating to the contract products produced by the licensor and its licensees
combined;
if the market share referred to in Article 3(1) or (2) is initially not more than
e) 20 % or 30 % respectively, but subsequently rises above those levels, the
exemption provided for in Article 2 shall continue to apply for a period of two
consecutive calendar years following the year in which the 20 % threshold or 30 %
threshold was first exceeded.

Guidelines on the application of Article 101 of the Treaty on the Functioning of
the European Union to technology transfer agreements

25. Once relevant markets have been defined, market shares can be assigned to
the various sources of competition in the market and used as an indication of the
relative strength of market players. In the case of technology markets, one way to
proceed is to calculate market shares on the basis of each technology's share of total
licensing income from royalties, representing a technology's share of the market
where competing technologies are licensed. However, this may often be a merely
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theoretical and not a practical way to proceed because of lack of clear information on
royalties. Another approach, which is the one used for calculating the safe harbour, as
explained in Article 8(d) of the TTBER, is to calculate market shares on the
technology market on the basis of sales of products incorporating the licensed
technology on downstream product markets (see for more details point (86) ff.). In
individual cases outside the safe harbour of the TTBER it may be necessary, where
practically possible, to apply both of the described approaches in order to assess the
market strength of the licensor more accurately and to take into account other
available factors which give a good indication of the relative strength of the available
technologies (see for more factors points (157) and (159) ff.) (26).
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2% Guidelines on the application of Article 101 of the Treaty on
the Functioning of the European Union to technology transfer agreements

% 86 Bx3 93 Bt:

Calculating market shares for technology market(s) for the application of the safe
harbour

The calculation of market shares on the relevant markets where the technology
6. rights are licensed, under the TTBER, deviates from the usual practice for the
reasons explained in point (87) of these guidelines. In the case of technology
markets, it follows from Article 8(d) of the TTBER that, both for the product and
the geographic dimension of the relevant market, the licensor's market share is to
be calculated on the basis of the sales of the licensor and all its licensees of
products incorporating the licensed technology. Under this approach the combined
sales of the licensor and its licensees of contract products are calculated as part of
all sales of competing products, irrespective of whether these competing products
are produced with a technology that is being licensed.
This approach of calculating the market share of the licensor on the
7. technology market as its ‘footprint’ at the product level, has been chosen because
of the practical difficulties in calculating a licensor's market share based on royalty
income (see point (25)). In addition to the general difficulty of obtaining reliable
royalty income data, the actual royalty income may also seriously underestimate a
technology's position on the market in the event that royalty payments are reduced
as a result of cross licensing or of the supply of tied products. Basing the licensor's
market share on the technology market on the products produced with that
technology as compared with products produced with competing technologies
would not carry that risk. Such a footprint at the product level will in general
reflect the market position of the technology well.
Ideally that footprint would be calculated by excluding from the product
8. market the products produced with in-house technologies that are not licensed out,
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as those in-house technologies are only an indirect constraint on the licensed
technology. However, as it may be difficult in practice for licensor and licensees to
know whether other products in the same product market are produced with
licensed or in-house technologies, the calculation of the technology market share,
for the purposes of the TTBER, is based on the products produced with the
licensed technology as part of all products sold in that product market. This
approach based on the technology's footprint on the overall product market(s) can
be expected to reduce the calculated market share by including products produced
with in-house technologies, but will nonetheless in general provide a good
indicator of the strength of the technology. First, it captures any potential
competition from undertakings that are producing with their own technology and
that are likely to start licensing in the event of a small but permanent increase in
the price for licenses. Secondly, even where it is unlikely that other technology
owners would start licensing, the licensor does not necessarily have market power
on the technology market even if it has a high share of licensing income. If the
downstream product market is competitive, competition at this level may
effectively constrain the licensor. An increase in royalties upstream affects the
costs of the licensee, which makes it less competitive and thereby may cause it to
lose sales. A technology's market share on the product market also captures this
element and is thus normally a good indicator of licensor market power on the
technology market.
To estimate the strength of the technology, the geographic dimension of the

9. technology market has also to be taken into acount. This might sometimes differ
from the geographic dimension of the respective downstream product market. For
the purpose of applying the TTBER, the geographic dimension of the relevant
technology market is also determined by the product market(s). However, outside
the TTBER safe harbour it may be appropriate to also consider a possibly wider
geographic area, in which the licensor and licensees of competing technologies are
involved in the licensing of these technologies, in which the conditions of
competition are sufficiently homogeneous and which can be distinguished from
neighbouring areas because the conditions of competition are appreciably different
in those areas.

In the case of new technologies that did not generate any sales in the preceding

0. calendar year, a zero market share is assigned. When sales commence the
technology will start accumulating market share. If the market share rises
subsequently above the relevant threshold of 20 % or 30 %, the safe harbour will
continue to apply for a period of two consecutive calendar years following the year
in which the threshold was exceeded (see Article 8(e) of the TTBER).

Calculating market shares for product market(s) for the application of the safe
harbour

In the case of relevant markets where the contract products are sold, the
1. licensee's market share is to be calculated on the basis of the licensee's sales of
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products incorporating the licensor's technology and competing products, that is to
say, the total sales of the licensee on the product market in question. Where the
licensor is also a supplier of products on the relevant market, the licensor's sales on
the product market in question must also be taken into account. In the calculation
of market shares for product markets, however, sales made by other licensees are
not taken into account when calculating the licensee's and/or licensor's market
share.
Market shares should be calculated on the basis of sales value data of the
2. preceding year where such data are available. Such data normally provide a more
accurate indication of the strength of a technology than volume data. However,
where value based data are not available, estimates based on other reliable market
information may be used, including market sales volume data.
The principles set out in section 3.3 of these guidelines can be illustrated by
3. the following examples:

Licensing between non-competitors
Example 1

Company A is specialised in developing bio-technological products and
techniques and has developed a new product Xeran. It is not active as a producer of
Xeran, for which it has neither the production nor the distribution facilities. Company
B is one of the producers of competing products, produced with freely available
non-proprietary technologies. In year 1, B sold EUR 25 million worth of products
produced with the freely available technologies. In year 2, A gives a licence to B to
produce Xeran. In that year B sells EUR 15 million produced with the help of the
freely available technologies and EUR 15 million of Xeran. In year 3 and the
following years B produces and sells only Xeran worth EUR 40 million annually. In
addition in year 2, A also licenses to C. C was not active on that product market
before. C produces and sells only Xeran, EUR 10 million in year 2 and EUR
15 million in year 3 and thereafter. It is established that the total market of Xeran and
its substitutes where B and C are active is worth EUR 200 million in each year.

In year 2, the year the licence agreements are concluded, A's market share on the
technology market is 0 % as its market share has to be calculated on the basis of the
total sales of Xeran in the preceding year. In year 3 A's market share on the
technology market is 12,5 %, reflecting the value of Xeran produced by B and C in
the preceding year 2. In year 4 and thereafter A's market share on the technology
market is 27,5 %, reflecting the value of Xeran produced by B and C in the preceding
year.

In year 2 B's market share on the product market is 12,5 %, reflecting B's EUR
25 million sales in year 1. In year 3 B's market share is 15 % because its sales have
increased to EUR 30 million in year 2. In year 4 and thereafter B's market share is
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20 % as its sales are EUR 40 million annually. C's market share on the product market
is 0 % in year 1 and 2, 5 % in year 3 and 7,5 % thereafter.

As the licence agreements between A and B, and between A and C, are between
non-competitors and the individual market shares of A, B and C are below 30 % each
year, each agreement falls within the safe harbour of the TTBER.

Example 2

The situation is the same as in example 1, however now B and C are operating in
different geographic markets. It is established that the total market of Xeran and its
substitutes is worth EUR 100 million annually in each geographic market.

In this case, A's market share on the relevant technology markets has to be
calculated on the basis of product sales data of each of the two geographic product
markets separately. In the market where B is active A's market share depends on the
sale of Xeran by B. As in this example the total market is assumed to be EUR
100 million, that is to say, half the size of the market in example 1, the market share
of Ais 0 % in year 2, 15 % in year 3 and 40 % thereafter. B's market share is 25 % in
year 2, 30 % in year 3 and 40 % thereafter. In year 2 and 3 both A's and B's market
share does not exceed the 30 % threshold. The threshold is however exceeded from
year 4 and this means that, in line with Article 8(e) of the TTBER, after year 6 the
licence agreement between A and B can no longer benefit from the safe harbour but
has to be assessed on an individual basis.

In the market where C is active A's market share depends on the sale of Xeran by
C. A's market share on the technology market, based on C's sales in the previous year,
is therefore 0 % in year 2, 10 % in year 3 and 15 % thereafter. The market share of C
on the product market is the same: 0 % in year 2, 10 % in year 3 and 15 % thereafter.
The licence agreement between A and C therefore falls within the safe harbour for the
whole period.

Licensing between competitors
Example 3

Companies A and B are active on the same relevant product and geographic
market for a certain chemical product. They also each own a patent on different
technologies used to produce this product. In year 1 A and B sign a cross licence
agreement licensing each other to use their respective technologies. In year 1 A and B
produce only with their own technology and A sells EUR 15 million of the product
and B sells EUR 20 million of the product. From year 2 they both use their own and
the other's technology. From that year onward A sells EUR 10 million of the product
produced with its own technology and EUR 10 million of the product produced with
B's technology. From year 2 B sells EUR 15 million of the product produced with its
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own technology and EUR 10 million of the product produced with A's technology. It
is established that the total market of the product and its substitutes is worth EUR
100 million in each year.

To assess the licence agreement under the TTBER, the market shares of A and B
have to be calculated both on the technology market and the product market. The
market share of A on the technology market depends on the amount of the product
sold in the preceding year that was produced, by both A and B, with A's technology.
In year 2 the market share of A on the technology market is therefore 15 %, reflecting
its own production and sales of EUR 15 million in year 1. From year 3 A's market
share on the technology market is 20 %, reflecting the EUR 20 million sale of the
product produced with A's technology and produced and sold by A and B (EUR
10 million each). Similarly, in year 2 B's market share on the technology market is
20 % and thereafter 25 %.

The market shares of A and B on the product market depend on their respective
sales of the product in the previous year, irrespective of the technology used. The
market share of A on the product market is 15 % in year 2 and 20 % thereafter. The
market share of B on the product market is 20 % in year 2 and 25 % thereafter.

As the agreement is between competitors, their combined market share, both on
the technology and on the product market, has to be below the 20 % market share
threshold in order to benefit from the safe harbour. It is clear that this is not the case
here. The combined market share on the technology market and on the product market
is 35 % in year 2 and 45 % thereafter. This agreement between competitors will
therefore have to be assessed on an individual basis.

22.2. #ETF “HUYULEBREREHIRME (CHBER” (AL LEF
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2% Guidelines for the Use of Intellectual Property under the Antimonopoly
A_Ct’ p.9.:

(5) Cases where restrictions are deemed to have minor effect in reducing

competition

In principle, restrictions pertaining to the use of technology are deemed to have a
minor effect in reducing competition when the entrepreneurs using the technology
subject to the restrictions in the business activity have a share in the product market
(hereinafter referred to as “product share” in this section) of 20% or less in total. This
is not applicable however to conduct of restricting selling prices, sales quantity,
market share, sales territories or customers for the product incorporating the
technology (Note 9) or to the conduct of restricting research and development
activities or obliging entrepreneurs to assign rights or grant exclusive licenses for
improved technology.

The impact of a particular restriction on competition in the technology market is
also deemed to have minor effect in reducing competition if the product share is in
principle 20% or less in total. Where the product share is unavailable or the product
share is found to be not appropriate to determine the effect on the technology market,
the effect in reducing competition is considered to be minor provided that there are at
least four parties holding rights to alternative technologies available with no
outstanding detriment to business activities. (The viewpoints given in this section
are not applicable, however, when restrictions should be examined from the

viewpoint mentioned in _ below.)
T 2t R O R A, Bl . B R A AR
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Atrticle 5

Excluded restrictions

1. The exemption provided for in Article 2 shall not apply to any of the following
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"SRR 2014 F (RTHEARELDPGER KBHIB1T4Z>%8 101 %1
#5888 ) (Guidelines on the application of Article 101 of the Treaty on the
Functioning of the European Union to technology transfer agreements)

55 261 BONEAECE N “BE M ZREBINE,

261. The creation and operation of the pool, including the licensing out, generally
falls outside Article 101(1) of the Treaty, irrespective of the market position of the
parties, if all the following conditions are fulfilled:

(a) participation in the pool creation process is open to all interested technology
rights owners;

(b) sufficient safeguards are adopted to ensure that only essential technologies
(which therefore necessarily are also complements) are pooled;

(c) sufficient safeguards are adopted to ensure that exchange of sensitive
information (such as pricing and output data) is restricted to what is necessary for the
creation and operation of the pool;

(d) the pooled technologies are licensed into the pool on a non-exclusive basis;

(e)the pooled technologies are licensed out to all potential licensees on FRAND
(97) terms; (L AL FEIVE 97 ¥ N 2% 4 : For details on FRAND see Horizontal Guidelines,
point 287 pp., cited in footnote 27— & 1F)

(f)the parties contributing technology to the pool and the licensees are free to
challenge the validity and the essentiality of the pooled technologies, and;

(g) the parties contributing technology to the pool and the licensee remain free to
develop competing products and technology.

GE £

BREE 2014 4F (5% THOREE Lk 0E F <R ELIE AT 26 20028 101 2636 RS )
(Guidelines on the application of Article 101 of the Treaty on the
Functioning of the European Union to technology transfer agreements)
5 247 Bt

247. Agreements establishing technology pools and setting out the terms and
conditions for their operation are not — irrespective of the number of parties —
covered by the block exemption, as the agreement to establish the pool does not
permit a particular licensee to produce contract products (see section 3.2.4). Such
agreements are addressed only by these guidelines. Pooling arrangements give rise to
a number of particular issues regarding the selection of the included technologies and
the operation of the pool, which do not arise in the context of other types of licensing.
Licensing out from the pool is generally a multiparty agreement, taking into account
that the contributors commonly determine the conditions for such licensing out, and is
therefore also not covered by the block exemption. Licensing out from the pool is
dealt with in point (261) and in section 4.4.2.

42 3. 1E ([RBYEY B 15 RIFM LRI EEE 77K
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X TR A B R RR B 2 2014 4F O TR B LRSS H <R s 17 262
>E 101 461948/ ) (Guidelines on the application of Article 101 of the
Treaty on the Functioning of the European Union to technology transfer
agreements) 5 244 BELLTR, R R RE B 48 PR RNYE 51N 21 TR R IR R
B, EIAE R E T BRI T e R EU H IR RS, BARTE (k2B
W) 55+ T BTG TR REAT A, DAEE SR Jy b e & R IK S Hhgd AR 1) PR 1) 5 4
17 9T O LA 0] BRI R4 2R o

FlinS% 2014 F (RTFHEARFZ LD VGE <R EIZT4L>H 101 K7D
(Guidelines on the application of Article 101 of the Treaty on the
Functioning of the European Union to technology transfer agreements)

RS 3R 244 Bt 253 & 255 B:

Technology pools may also be restrictive of competition. The creation of a
46. technology pool necessarily implies joint selling of the pooled technologies,

which in the case of pools composed solely or predominantly of substitute
technologies amounts to a price fixing cartel. Moreover, in addition to reducing
competition between the parties, technology pools may also, in particular when
they support an industry standard or establish a de facto industry standard, result
in a reduction of innovation by foreclosing alternative technologies. The
existence of the standard and a related technology pool may make it more
difficult for new and improved technologies to enter the market.

253.When technologies in a pool are substitutes, royalties are likely to be higher
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than they would otherwise be, because licensees do not benefit from rivalry between
the technologies in question. When the technologies in the pool are complements the
technology pool reduces transaction costs and may lead to lower overall royalties
because the parties are in a position to fix a common royalty for the package as
opposed to each party fixing a royalty for its own technology while not taking into
account that a higher royalty for one technology will usually decrease the demand for
complementary technologies. If royalties for complementary technologies are set
individually, the total of these royalties may often exceed what would be collectively
set by a pool for the package of the same complementary technologies. The
assessment of the role of substitutes outside the pool is set out in point (262).

254.The distinction between complementary and substitute technologies is not
clear-cut in all cases, since technologies may be substitutes in part and complements
in part. When due to efficiencies stemming from the integration of two technologies
licensees are likely to demand both technologies, the technologies are treated as
complements, even if they are partly substitutable. In such cases it is likely that in the
absence of the pool licensees would want to licence both technologies due to the
additional economic benefit of using both technologies as opposed to using only one
of them. Absent such demand based evidence on the complementarity of the pooled
technologies, it is an indication that these technologies are complements if (i) the
parties contributing technology to a pool remain free to license their technology
individually and (ii) the pool is willing, besides licensing the package of technologies
of all parties, to license the technology of each party also separately and (iii) the total
royalties charged when taking separate licences to all pooled technologies do not
exceed the royalties charged by the pool for the whole package of technologies.

255.The inclusion of substitute technologies in the pool generally restricts
inter-technology competition since it can amount to collective bundling and lead to
price fixing between competitors. As a general rule the Commission considers that the
inclusion of significant substitute technologies in the pool constitutes a violation of
Article 101(1) of the Treaty. The Commission also considers that it is unlikely that the
conditions of Article 101(3) will be fulfilled in the case of pools comprising to a
significant extent substitute technologies. Given that the technologies in question are
alternatives, no transaction cost savings accrue from including both technologies in
the pool. In the absence of the pool licensees would not have demanded both
technologies. To alleviate the competition concerns it is not sufficient that the parties
remain free to license independently. This is because the parties are likely to have
little incentive to license independently in order not to undermine the pool's licensing
activity, which allows them to jointly exercise market power.
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“Licensors and licensees should be free to develop competing products
and standards. They should also be free to grant and obtain licences
outside the pool. These requirements are necessary in order to limit the

risk of foreclosure of third party technologies and ensure that the pool
does not limit innovation and does not preclude the creation of competing
technological solutions. Where pooled technology is included in a (de
facto) industry standard and where the parties are subject to non—compete
obligations, the pool creates a particular risk of preventing the
development of new and improved technologies and standards.”
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210. Technology pools are defined as arrangements whereby two or more
parties assemble a package of technology which is licensed not only to
contributors to the pool but also to third parties. In terms of their
structure technology pools can take the form of simple arrangements
between a limited number of parties or elaborate organisational
arrangements whereby the organisation of the licensing of the pooled
technologies is entrusted to a separate entity. In both cases the pool
may allow licensees to operate on the market on the basis of a single

licence.
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Samsung’s commitments

To address the Commission's concerns, Samsung has for a period of five
years committed not to seek any injunctions in the European Economic Area
(EEA) on the basis of any of its SEPs, present and future, that relate to
technologies implemented in smartphones and tablets against any company that
agrees to a particular framework for licensing the relevant SEPs.

The licensing framework provides for:

1. a negotiation period of up to 12 months; and

2. if no agreement is reached, a third party determination of FRAND
terms by a court if either party chooses, or by an arbitrator if both parties agree
on this.

An independent monitoring trustee will advise the Commission in
overseeing the proper implementation of the commitments.
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Gesetz iiber die Wahrnehmung von Urheberrechten und verwandten
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(JEC, 1998 HEE1T )5 WA Law on the Administration of Copyright and
Neighboring Rights (Copyright Administration Law, as amended by the Law
of May 8, 1998)

AN, BRE 2014 54 34 (Management of Copyright and Related
Rights) t{HASE%.
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70. FbEE 5 FHEKEY
FEPAE B 5 FMHEKEA” OB NI A B SR A B
P BB RS ” AN 7e N IRFACR R HHiZ U047 it T 4541

] 52 F 4 E A R LR
Judgment of the Court of 27 March 1974. - Belgische Radio en Televisie v. SV

SABAM and NV Fonior. - Reference for a preliminary ruling: Rechtbank van eerste
aanleg Brussel - Belgium. - BRT-II. - Case 127-73, paras. 6-8.

6 According to the terms of article 86 ( a ) an abuse must be regarded as
consisting, in particular, in directly or indirectly imposing unfair trading conditions .

7 It is therefore necessary to investigate whether the copyright association,
through its statutes or contracts concluded with its members, is imposing, directly or
indirectly, unfair conditions on members or third parties in the exploitation of works,
the protection of which has been entrusted to it .

8 For this appraisal account must be taken of all the relevant interests, for the
purpose of ensuring a balance between the requirement of maximum freedom for
authors, composers, and publishers to dispose of their works and that of the effective
management of their rights by an undertaking which in practice they avoid joining .

82/204/EEC: Commission Decision of 4 December 1981 relating to a proceeding
under Article 86 of the EEC Treaty (IV/29.971-GEMA statutes) (Only the German

text is authentic), para. 36.

(36) In its judgment of 27 March 1974 in Case 127/73 (BRT Il ECR 1974 316),
with reference to an appraisal of "unfairness in collecting societies" statutes, the Court
of Justice of the European Communities ruled that it is necessary to investigate
whether the collecting society, through its statutes, takes account of all the relevant
interests in such a way that a balance is ensured between maximum freedom for
librettists, composers and publishers to dispose of their works (hereinafter referred to
as "freedom to dispose") and effective management of their rights by the collecting
society (hereinafter referred to as "operational interest").

In this case the Court also stated that in determining whether in these
circumstances statutes constitute abuse within the meaning of Article 86 account must
also be taken of the fact that a collecting society is an association whose object is to
protect the rights and interests of individual members against in particular major
exploiters and distributors of musical material, such as radio broadcasting bodies and
record manufacturers.
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For these reasons, in its BRT II judgment, the Court recognized that a collecting
society must enjoy a position of influence and operate on the scale required to protect
effectively copyright holder's rights and interests. It may also be inferred from the
BRT II case that, in an examination of a collecting society's statutes in the light of the
Treaty competition rules the decisive factor is whether they exceed the limits
absolutely necessary for effective protection (indispensability test) and whether they
limit the individual copyright holder's freedom to dispose of his work no more than
need be (equity).
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2 2% Council Regulation (EC) No 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down in Articles 81 and 82 of the
Treaty (Text with EEA relevance), = 24 2555 1 2 ¢ 1.

Article 24
Periodic penalty payments

1. The Commission may, by decision, impose on undertakings or associations of
undertakings periodic penalty payments not exceeding 5 % of the average daily
turnover in the preceding business year per day and calculated from the date
appointed by the decision, in order to compel them:

(a) to put an end to an infringement of Article 81 or Article 82 of the Treaty, in
accordance with a decision taken pursuant to Article 7;

(b) to comply with a decision ordering interim measures taken pursuant to Article
8,
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(c) to comply with a commitment made binding by a decision pursuant to
Article 9;

(d) to supply complete and correct information which it has requested by decision
taken pursuant to Article 17 or Article 18(3);

(e) to submit to an inspection which it has ordered by decision taken pursuant to
Article 20(4).

2. Where the undertakings or associations of undertakings have satisfied the
obligation which the periodic penalty payment was intended to enforce, the
Commission may fix the definitive amount of the periodic penalty payment at a figure
lower than that which would arise under the original decision. Article 23(4) shall
apply correspondingly.
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PaRR Newsletter by Joy C Shaw and Lisha Zhou in Shanghai

PaRR Strong evidence

China's National Development and Reform Commission (NDRC) has formally
launched an auto parts price-fixing investigation after several manufacturers filed
leniency applications with the Chinese regulator, a source familiar with the situation
told PaRR.

Leniency applications trickled in over the past month, mostly from Japanese
companies, the source said. The companies and products involved in the Chinese
investigation mimic the auto parts cartel cases in the US, he added.

A second source familiar with the situation said the NDRC was surprised to
receive a leniency application from a Japanese company about two weeks ago because
the Chinese regulator was not aware that company had already been punished by the
US Department of Justice.

As PaRR previously reported, some Japanese auto parts companies began
approaching the NDRC and consulting Chinese lawyers in late 2013.

Japanese auto parts companies Hitachi Automotive Systems, Mitsuba, Mitsubishi
Heavy Industries, Mitsubishi Electric and Valeo Japan pleaded guilty in a US federal
court to price-fixing charges in November 2013. The five companies were among nine
firms that agreed to pay more than USD 740m in fines after an extensive US
government investigation, according to a US Department of Justice announcement on
26 September 2013.
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1. Where the undertakings party to the agreement are competing undertakings,
the exemption provided for in Article 2 shall not apply to agreements which, directly
or indirectly, in isolation or in combination with other factors under the control of the
parties, have as their object any of the following:

the restriction of a party’s ability to determine its prices when selling products
a) to third parties;
the limitation of output, except limitations on the output of contract products
b) imposed on the licensee in a non-reciprocal agreement or imposed on only one of
the licensees in a reciprocal agreement;
the allocation of markets or customers except:
c)
the obligation on the licensor and/or the licensee, in a non-reciprocal
1) agreement, not to produce with the licensed technology rights within the
exclusive territory reserved for the other party and/or not to sell actively and/or
passively into the exclusive territory or to the exclusive customer group reserved
for the other party,
the restriction, in a non-reciprocal agreement, of active sales by the licensee
i1) into the exclusive territory or to the exclusive customer group allocated by the
licensor to another licensee provided the latter was not a competing undertaking
of the licensor at the time of the conclusion of its own licence,
the obligation on the licensee to produce the contract products only for its
ii1) own use provided that the licensee is not restricted in selling the contract
products actively and passively as spare parts for its own products,
the obligation on the licensee, in a non-reciprocal agreement, to produce
iv) the contract products only for a particular customer, where the licence was
granted in order to create an alternative source of supply for that customer;
the restriction of the licensee’s ability to exploit its own technology rights or
d) the restriction of the ability of any of the parties to the agreement to carry out
research and development, unless such latter restriction is indispensable to prevent
the disclosure of the licensed know-how to third parties.

2. Where the undertakings party to the agreement are not competing
undertakings, the exemption provided for in Article 2 shall not apply to agreements
which, directly or indirectly, in isolation or in combination with other factors under
the control of the parties, have as their object any of the following:

the restriction of a party’s ability to determine its prices when selling products
a) to third parties, without prejudice to the possibility of imposing a maximum sale
price or recommending a sale price, provided that it does not amount to a fixed or
minimum sale price as a result of pressure from, or incentives offered by, any of
the parties;
the restriction of the territory into which, or of the customers to whom, the
b) licensee may passively sell the contract products, except:
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the restriction of passive sales into an exclusive territory or to an exclusive
1) customer group reserved for the licensor,
the obligation to produce the contract products only for its own use
i1) provided that the licensee is not restricted in selling the contract products
actively and passively as spare parts for its own products,
the obligation to produce the contract products only for a particular
ii1) customer, where the licence was granted in order to create an alternative source
of supply for that customer,
the restriction of sales to end-users by a licensee operating at the wholesale
iv) level of trade,
the restriction of sales to unauthorised distributors by the members of a
v) selective distribution system;
the restriction of active or passive sales to end-users by a licensee which is a
¢) member of a selective distribution system and which operates at the retail level,
without prejudice to the possibility of prohibiting a member of the system from
operating out of an unauthorised place of establishment.

3. Where the undertakings party to the agreement are not competing
undertakings at the time of the conclusion of the agreement but become
competing undertakings afterwards, paragraph 2 and not paragraph 1 shall
apply for the full life of the agreement unless the agreement is subsequently
amended in any material respect. Such an amendment includes the conclusion of
a new technology transfer agreement between the parties concerning competing
technology rights.

Article 8
Application of the market-share thresholds

For the purposes of applying the market-share thresholds laid down in Article 3
the following rules shall apply:

the market share shall be calculated on the basis of market sales value data; if
a) market sales value data are not available, estimates based on other reliable market
information, including market sales volumes, may be used to establish the market
share of the undertaking concerned;

the market share shall be calculated on the basis of data relating to the
b) preceding calendar year;
the market share held by the undertakings referred to in point (e) of the second
c) subparagraph of Article 1(2) shall be apportioned equally to each undertaking
having the rights or the powers listed in point (a) of the second subparagraph of
Article 1(2);

the market share of a licensor on a relevant market for the licensed technology
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d) rights shall be calculated on the basis of the presence of the licensed technology
rights on the relevant market(s) (that is the product market(s) and the geographic
market(s)) where the contract products are sold, that is on the basis of the sales data
relating to the contract products produced by the licensor and its licensees
combined;

if the market share referred to in Article 3(1) or (2) is initially not more than

e) 20 % or 30 % respectively, but subsequently rises above those levels, the
exemption provided for in Article 2 shall continue to apply for a period of two
consecutive calendar years following the year in which the 20 % threshold or 30 %
threshold was first exceeded.
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	23．
	24．【


	第七条【必要设施】
	修改建议：
	建议细化对正当理由、拒绝许可、必要设施的描述，明确禁止规则适用的尺度

	修订版：
	修改理由：
	25.建议细化合理理由
	26.细化“拒绝许可”
	27.把对“必要设施”的界定与知识产权作为必要设施所有人不合理地拒绝许可的违法性判断分开


	第八条【排他交易与指定交易对象】
	修改建议：
	与《工商行政管理机关禁止滥用市场支配地位行为的规定》第五条重复，建议删除

	修订版：
	排他交易构成垄断协议，应纳入【修订稿第五条】

	修改理由：
	28.与《工商行政管理机关禁止滥用市场支配地位行为的规定》第五条重复。
	28.1.规则重复
	28.2.排他交易构成垄断协议，应纳入【修订稿第五条】
	建议参考




	第九条【搭售】
	修改建议：
	建议规定许可协议中的搭售行为属于限制竞争条款，应被纳入到《反垄断法》第十五条中加以考量和评估；
	建议删除征求意见稿第九条的第一款第三项，取消对于滥用市场支配地位实施搭售行为以“实施搭售行为使该经营

	修订版：
	修改理由：
	29．许可协议中的搭售行为属于限制竞争条款，应被纳入到《反垄断法》第十五条中加以考量和评估
	参考

	30．应增设一款，对什么算是“合理理由”进行提示，并对合理性抗辩加以限制
	31．第九条的第一款第三项不应属于搭售的构成要件


	第十条【涉知识产权协议附加不合理限制条件】
	修改建议：
	建议删除征求意见稿第十条，具体而言建议如下：

	修订版：
	修改理由：
	32.应原则上禁止所有竞争者在知识产权许可协议中的“要求交易相对人将其改进的技术进行独占性的回授”
	33.应原则上禁止所有竞争者在合作研发和许可协议中设置有关“禁止交易相对人对其知识产权的有效性提出
	参考立法例：
	参考立法例：

	34.应避免法律适用交叉与冲突
	34.1.【征求意见稿第十条第三项】与《反垄断法》第十三条交叉，且弱化了后者的适用
	34.2.【征求意见稿第十条第四项】与《合同法》第三百四十四条、《技术进出口管理条例》第二项冲突，

	35.应避免重复规定，并对限制合作研发成功的转化予以规制
	36.应避免兜底条款的重复


	第十一条【差别待遇】
	修改建议：
	修订版：
	修改理由：
	37.限制合理性抗辩
	38．明确歧视行为“不以把其竞争对手排挤出市场为要件，不以是否存在对自身子公司或关联企业给予差别待遇
	39．在判断条件是否相同时应兼顾同一种知识产权被用于生产不同产品的具体情况
	40.兼顾标准必要专利的歧视行为；。


	第十二条【专利联营】建议纳入【
	修改建议：
	建议删除【征求意见稿第十二条第一款、第二款、第三款】
	将【征求意见稿第三款第（一）项、第（二）项、】规制的内容纳入到【
	【征求意见稿第十二条第四款】完善后纳入到【

	修订版：
	修改理由：
	42.应避免设置一般条款，尽管专门就专利联营进行规制是有必要的，但适宜明确哪些规定是适用于一般知识
	42.1.应避免一般条款
	42.2.应效仿欧盟，通过规制限制竞争协议的制度来广泛地规制专利联营协议
	可参考欧盟的2014年《关于技术转让协议适用<欧盟运行条约>第101条的指南》(

	42.3.依据《反垄断法》第15条原则上不应豁免禁止的行为
	例如参考2014年《关于技术转让协议适用<欧盟运行条约>第101条的指南》(


	43.专利联营与其他形式的横向合作需要与经营者集中进行区分
	44.第十二条第二款并非专利联营特有的问题，应纳入到第四条中去统一进行规定
	45.价格执法与非价格执法的分工问题
	以下摘自：《
	以下摘自：《
	参考《

	46．应该根据专利联营是否在相关技术市场构成市场支配，来规制相关专利所有权人是否存在滥用基于其相关专
	47.细化正当理由
	48.“限制联营成员在联营之外作为独立许可人许可专利”应转入【
	建议参考

	49.“限制联营成员或者被许可人独立或者与第三方联合研发与联营专利相竞争的技术”转入【
	50.“强迫被许可人将其改进或者研发的技术独占性地回授给专利联营管理组织或者联营成员”应纳入【修订
	51.“禁止被许可人质疑联营专利的有效性”应纳入【修订版第四条第三款】有关知识产权许可协议中应原则
	52.建议删除“对条件相同的联营成员或者同一相关市场的被许可人在交易条件上实行差别待遇”
	53.专利联营的定义有误，有关专利联营的设立应当有最底线的强制性要求


	第四章【分则一：标准化协议】
	说明

	第十三条【标准化协议】（建议单独设立一章或作为第五条丙纳入本规章第二章）
	修改建议：
	建议重新起草后，单独设立一章或作为第五条丙纳入本规章第二章。

	修订版：
	修改理由：
	54.应避免设置一般条款，尽量细化规定标准制定与实施中具体哪些行为可能违法反垄断法
	54.1应避免设置一般条款
	54.2.标准化协议与对垄断协议规制
	54.3.《
	54.3.1.标准化协议涉及的是四个相关市场（该指南段落边码261）；
	54.3.2.五大类通常无法豁免禁止的严重限制竞争行为（该指南段落边码273至276）；
	54.3.3.对标准制定的原则性要求（该指南段落边码280至286），不合理地设置加入标准化组织的
	54.3.4.对涉及标准必要知识产权人在授权时必须贯彻公平、合理无歧视性条件的要求（《
	参考：为消除欧盟委员会的担忧，三星向欧盟做出如下承诺：
	对比：《

	54.3.5.细化适用豁免禁止规则时各个要件的适用情况，尤其强调了标准化协议的限制性条款需符合比例


	55.《反垄断法》适用与国家强制标准
	56．专利埋伏问题
	事前预防
	具体到市场支配地位的认定问题，应该注意到：
	专利埋伏中的许可费估值

	57．对专利埋伏及NPE的预防建议更多通过按照垄断协议的规制模式事前规范标准制定中涉嫌构成限制竞争的
	58.对标准协议所涉知识产权许可费的合理性评估
	涉及到专利许可费堆叠(royaltystacking)问题，可参考美国法院对MicrosoftC
	广东高院审理华为诉IDC案也涉及专利许可费堆叠问题，但尚有争议。

	59．标准必要知识产权潜在被许可人的侵权责任
	60．不应局限于专利
	61.应细化所谓“强制性”的标准
	62.涉及标准必要专利，FRAND原则不应局限于市场支配地位滥用
	63.【征求意见稿第十三条第二款第二项】中“拒绝其他经营者以合理的条件实施该专利，或者以不公平的条
	64.搭售
	65．


	第五章【分则二：著作权集体管理组织】
	说明

	第十四条【著作权集体管理组织】（建议单独设立一章，或将部分规定纳入对相关法律法规的修订后，删除本条
	修改建议：
	建议删除第一款，增设一款明确著作权集体管理组织属于《反垄断法》意义上的经营者，受《反垄断法》有关禁止

	修订版：
	修改理由：
	66.应避免设置一般条款，尽量细化规定著作权集体管理组织具体哪些行为可能违法反垄断法
	67.【征求意见稿第十四条第二款、第三款第（一）项】应纳入《著作权法》修订稿和《著作权集体管理条例
	67.1.【征求意见稿第十四条第二款】
	67.2．收益分配、许可费定价
	67.3．征求意见稿第十四条第三款第（一）项（一）于《著作权集体管理条例》第二十三条第三款存在规制重

	68.建议增设【修订稿第十四条第三款】作为兜底条款
	69.补充例如不得差别对待互联网服务业与传统媒体业的被许可人
	70.禁止超过5年的超长合约

	可供参考的外国个案实践：

	第十五条【滥发侵权警告函】建议转入《反不正当竞争法》
	修改建议：
	建议删除【

	修订版：
	转由《反不正当竞争法》进行规制。转由《反不正当竞争法》规制滥用侵权警告函。
	可在此单独对将具有市场支配地位的经营者不合比例、或不合目的地保护自有知识产权行为作为一类新型滥用市场

	修改理由：
	71.滥用侵权警告函更适合转由《反不正当竞争法》一般条款或在修订该法时专门设定一条进行规制
	72．具有市场支配地位的经营者不合比例、或不合目的地保护自有知识产权行为


	第六章【程序规则与行政处罚】
	第十六条【程序规则】【建议与第十九条单列为一章】
	修改建议：
	建议进行全面的增补或全面修订《工商行政管理机关查处垄断协议、滥用市场支配地位案件程序规定》。

	修订版：
	修改理由：
	73.重实体法，轻程序法
	国家发改委价监与反垄断局在执法程序上的争议实践举例：
	类型一
	类型二
	类型三


	74.应结合本规章的特征及与现有法律法规的衔接需要，细化经营者承诺制度
	74.1.细化经营者承诺制度的执行程序
	参考

	74.2.经营者承诺制度不适用于下列行为
	74.3.经营者承诺制度的执行透明度问题
	对他国经验的梳理可参考焦海涛老师的相关文献：

	75.合规备案
	【以下10个程序规则涉及的问题和规则设计的构想由于时间关系未及细化说明，但在实践中却不容忽视】
	76.经营者进行合规的咨询程序
	77.自首与罚款减免规则的细化
	78.对举报人、被调查经营者、涉案第三方及反垄断执法机构提出的专家证明未能提出形式上、程序上的要求
	79.对执法后相关合同的民事法律效力
	80.对执法与国际仲裁之间的关系，例如何时可以破仲裁协议效力，行政执法决定若无涉仲裁条款效力，是否可
	81.反垄断执法与标准化组织、专利联营组织、著作权集体管理组织的纠纷解决机构的关系
	82.行政执法与司法的关系
	83.执法与行业主管部门关系
	84.执法与反垄断委员会的关系
	85.对不同执法系统之间的合作缺乏细化要求
	举例：笔者对苏华老师在《


	86.中央与地方的关系
	参考：



	第十七条
	修改建议：
	除第二款应作为【修订版第五条甲】放入第二章外，建议该条第一款仅作为本规章适用指南或说明，不纳入本规章

	修订版：第一款删除，第二款见【
	修改理由：
	87.要区分以限制竞争为目的和具有限制竞争效果的行为及其中可以适用安全港的行为
	88.先界定市场，再界定竞争关系
	89.征求意见稿第十七条第二款应放入第五条甲，并平衡第四条横纵向限制竞争协议的规制范围
	建议参考

	90.市场份额的变化在两年内不影响，安全港的适用


	第十八条【建议该条仅作为本规章适用指南或说明，不纳入本规章】
	修改建议：
	建议该条仅作为本规章适用指南或说明，不纳入本规章。

	修订版：建议删除
	修改理由：
	91.第17条的关系
	92.第15条的适用
	93.比例原则
	举例：竞争执法公告2013年第4号辽宁省建筑材料工业协会组织本行业经营者从事垄断协议案
	反例：



	第十九条【处罚】
	修改建议：
	建议精简现有规定，并增补有关减免处罚、销售额计算和追究时效的规定。

	修订版：
	修改理由：
	94.对因配合执法而减免处罚的情况缺少规定，无法规范和限缩恣罚款意性
	94.1.放弃没收违法所得而没有说明理由、或者理由不充分
	94.2.对配合执法的罚款减免恣意性极大，更隐藏变相剥夺当事人申辩、要求听证、提起行政复议或行政诉
	94.2.1.《规范价格行政处罚权的若干规定》引发的担忧
	94.2.2.黄勇，刘燕南:《垄断违法行为行政罚款计算标准研究》，载《价格理论与实践》2013年
	94.2.3.症结分析
	症结一：执法者迫于地方政府或行业主管部门压力而减免罚款、中止或终止调查
	症结二：部分反垄断执法机构急功近利、违背法治原则、变相规避《行政处罚法》约束，以适当处罚、减免处罚换


	94.3.粗暴执法、限制违法者抗辩权利，变相惩罚问题

	95．对如何区分计算相关销售额的说明，尤其是在可能同时涉及技术市场和产品市场时
	96.行政处罚的追究时效
	参考：

	【并非题外话】
	96.甲．对于依据兜底条款新认定的垄断行为类型


	第七章【附则】
	修改建议：
	建议细化。

	修订版：
	修改理由：
	97.应细化解释权的行使
	97.1.可以提起解释要求的主体
	97.2.咨询与听证
	97.3.解释的形式



	第二十一条【生效】
	修改建议：
	建议补充有关溯及时间的规定

	修订版：
	修改理由：
	98.建议颁布一年后的下一个一月一日生效
	99.应明确与《反垄断法》及其他现有规定的衔接
	100.应澄清本规章新规定的溯及力
	101.与其他法律法规的衔接适用



	附录（一）：《征求意见稿》与现行法律法规存在交叉、竞合、的条款
	【

	附录（二）：在正式颁布《禁止滥用知识产权排除、限制竞争行为的规定》前，工商系统依据现行《反垄断法》、
	附录（三）：节选自刘旭：“中、欧、美反垄断法规制限制最低转售价格协议的异同——兼评锐邦诉强生案二审判
	二、美国和欧盟在限制最低转售价格规制上的比较
	美国
	“本身违法”+“合理原则”
	美国联邦最高法院对限制最低转售价格的判决
	美国联邦最高法院“Leegin”案判决产生的影响

	欧盟
	欧盟规制限制竞争协议的基本思路
	比较《欧盟运行条约》第101条与美国联邦反托拉斯法“本身违法”/“合理原则”
	限制竞争协议与利弊权衡分离
	明确横向与纵向“以限制竞争为目的”的协议类型，并不排除豁免禁止
	通过派生规则简化对协议限制竞争效果的认定和豁免禁止审查
	由实施限制竞争协议的企业为其主张豁免禁止进行举证
	将消费者分享收益与比例原则纳入豁免禁止
	限制豁免禁止的恣意性
	平衡对限制竞争行为的预防和疏导

	欧盟对限制最低转售价格的规制


	对锐邦诉强生案一审判决、二审判决的分析
	（四）评估限制最低转售价格行为的方法不合法、逻辑不清
	二审法院评估限制最低转售价格行为的方法不合法
	二审法院对限制最低转售价格行为设置的四方面考察因素逻辑不清
	市场竞争不充分、很强市场地位、定价能力与限制最低转售价格的关系不清
	限制转售价格行为的动机分析与分析该行为促进竞争效果之间关系不清
	法院替原告对限制最低转售价格行为促进竞争效果不明显进行了论证


	（五）对损失赔偿的认定没能与限制最低转售价格的处罚机制联系起来


	附录（四）：2012年笔者提交给工商总局的“对《关于知识产权领域反垄断执法的指南（草案第五稿）》的建
	（一）区分《反垄断法》配套法规和反垄断法执法指南
	1．“指南草案第五稿”中所规定的部分内容并非都适合用指南的形式来加以规范，应对《反垄断法》的硬法与软
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